IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM GREGORY M LLI NER, : ClVIL ACTION
Pl ai ntiff, :
NO. 98- CV-467
V.

G DAVI D ENCK, THOVAS ENCK,
JOHN ENCK, i/d/bla ENCK
BROTHERS DRYWALL,
a Partnership,

Def endant s.

MEMORANDUM

BUCKWALTER, J. May 7, 1998
As a result of his discharge, Plaintiff, WIIliam
Gegory MIliner (“MIliner”) instituted this action against his
former enployer, Enck Brothers Drywall (“Enck Brothers”), and the
brothers three, G David Enck, Thomas Enck, and John Enck,
owner s/ managers of Enck Brothers (collectively “Defendants”).
Presently, before the court is Defendants’ request that portions
of MIliner’s conplaint be dismssed and/or stricken; MIlliner’s
untinely response and notion to file an anmended conplaint.! For
the foll ow ng reasons, Defendants’ requests for dismssal are
granted, their requests to strike are dism ssed and deni ed and

Plaintiff’s notion to amend i s granted.

1. Mlliner’s response was due on April 17th. By stipulation MIIliner was
granted a ten day extension until April 27th. On the 27th MIliner’'s counsel
cal  ed chanbers and expl ained that rather than make the trip to Phil adel phia
to file the response she would mail it from Lancaster Pennsylvania on April
27, 1998. The response was not received by the Clerk until My 1, 1998.



. BACKGROUND?

Wen MIliner was hired by Enck Brothers in Novenber
1994 he becane the conpany’s only African-Anmerican enpl oyee of a
staff of nore than thirty-five. MIlliner maintains that he was
hired only to fulfill an affirmative action requirenent necessary
for the conpany to win a federal construction contract. Enck
Brot hers was awarded the contract.

Al t hough hired as a drywall hanger, MIIliner was never
trained in this capacity. He perfornmed only janitorial duties
and was only allowed to work on the federal construction job for
one day. Moreover, MIliner faced continuous racial taunts while
at work which were witnessed by, and on occasi on perpetrated by,
the three Enck brothers. On February 13, 1996 MIliner filed a
conplaint alleging racial discrimnation in the workplace with

the Lancaster County Human Rel ati ons Comm ssion. On February 14,

1996 M I Iliner was term nated.
After exhausting his admnistrative renedies MIIiner
instituted this action alleging: Count |I: Violation of Title

VII, 42 U S C 88 2000(e)-2(a); 2000(e)3 and as further anended by
the CGvil R ghts Act of 1991, codified in pertinent part at 42
US C 8§ 198la (racial discrimnation and retaliation); Count

I1: Violation of the Cvil R ghts Act of 1866, 42 U.S.C. 1981

2. \Wen considering defendants’ Mtion to Disnmiss, we accept the well-plead
facts of the conplaint as true and accurate.
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(racial discrimnation); Count Il1l: Violation of the Pennsylvania
Human Rel ations Act (“PHRA’), 43 Pa. Stat. Ann. 8§ 951 et seg
(racial discrimnation); Count |V: Breach of Contract; Count V:
Breach of the Covenant of Good Faith and Fair Dealing; Count VI:
Wongful D scharge and Count VII: G vil Conspiracy. MIliner
requests permssion to file an anmended conpl aint, which | grant.
In his anended conplaint MIliner withdraws his Breach of
Covenant of Good Faith and Fair Dealing and Wongful D scharge
clainms, Counts V and VI, and “refines” Count |V: Breach of
Contract.
I'1. DI SCUSSI ON
A. Count [|: Individual Liability under Title VII.

Count | alleges liability against Enck Brothers and the
three individual Enck brothers. Defendants argue that Title VI
does not provide for individual liability. In response MIIliner
provi des only one brief paragraph containing wholly unrel ated
| egal argunent.

Ceneral ly, individual enployees are not held liable

under Title VII. Sheridan v. E. 1. DuPont de Nemours and Co., 100

F.3d 1061, 1077-78 (3d Cr. 1996)(en banc). |In the instant case
however, the three Enck brothers are nore than enpl oyees or
supervi sors, they are the actual owners and makeup the entity
Enck Brothers. Thus, | nust determ ne whether individual owners

are liable under Title VII. In reviewing a simlar issue, at



| east two courts within this district have declined to inpose
liability on the managing partner of a law firm Harper v.
Casey, 1996 W. 363913 * 2 (E.D. Pa. June 28, 1996); Caplan v.

Fel | hei ner Ei chen Braverman & Kaskey, 882 F. Supp. 1529 (E.D. Pa.

1995); See also, darke v. Witney, 907 F. Supp. 893, 895 (E.D. Pa.

1995) (Hol ding that a principal sharehol der and officer is not
individually |iable under the ADA). Faced with the issue at
hand, at |east one circuit court and several other district
courts, including one within the Third Grcuit, have held that
the owner of a business is not individually |iable under Title
VII or under identical provisions of the Anericans with

Disabilities Act (“ADA’). See e.qg., EEOC v. AIC Security

| nvestigations, 55 F.3d 1276 (7th Cr. 1995) (Sol e sharehol der of

enpl oyer not individually |iable under ADA); Manns v. The

Leat her Shop Inc., 960 F. Supp. 925 (D.Virgin Islands 1997)(Sol e

owner of business not |iable in her individual capacity under

Title VII); Wiite v. Mdwest Ofice Technology, Inc., 979 F

Supp. 1354, 1356 (D.Kan. 1997) (owner not individually liable

under Title VII); Velasquez v. Mrv Coffee, Inc., 1996 W. 706910

(S.D.N.Y Dec. 12, 1996)(sane).

| agree with those courts that have found agai nst owner
l[iability. |In enacting Title VII, Congress nmade clear its
intention to protect snmall businesses, those with | ess than

fifteen enpl oyees, by exenpting themfromonerous Title VII



l[tability and litigation. Thus, to hold individual owners |iable
woul d clearly be at odds with congressional intent. Mny courts

have recogni zed this inconsistency. See e.q., Tonka v. Seiler

Corp., 66 F.3d 1295, 1313-17 (2d Gr. 1995); AIC Security, 55

F.3d at 1279; Mller v. Maxwell’'s Intern Inc., 991 F.2d 583, 587

(9th Gr. 1993). Additionally, in amending Title VII through the
Cvil Rights Act of 1991 Congress added a sliding scale for
damages based on the nunber of enployees of the liable party.

The | owest cap is $50,000 for enployers of nore than 14 but |ess
than 101 enpl oyees. Yet there is no damages provision for

i ndi vidual owners. See 42 U.S.C. 8§ 1981(a)(b)(3)(A); Tonka, 66

F.3d at 1314; AIC Security, 55 F.3d at 1281; Harper, 1996 W

363913 * 3. Furthernore, many courts have been quick to note
that exenpting owner liability fromTitle VII does not permt
owners who discrimnate to escape unscathed. Owners wll
necessarily feel the pinch of the enploying entity' s liability if
plaintiffs successfully “pierce the corporate veil” and
denonstrate that the owner is actually the “alter ego” of the

enployer. See e.qg., AC Security, 55 F.3d at 1282 n. 11

Vel asquez, 1996 W. at *2; Wite, 979 F. Supp. at 1356.
Based on the foregoing | find that individual owners
cannot be held liable under Title VII and therefore dismss the

three individual Enck brothers as defendants in Count |I.



B. Availability of Punitive Damages and Jury Trials
under the PHRA

Def endants seek to have MIliner’s request for punitive
damages and a jury trial in his PHRA claim Count 11l stricken.
The Pennsyl vani a Suprene Court has not spoken directly as to
whet her a party may recover punitive danmages under the PHRA
Def endants rely on a recent decision froma divided panel of the
Pennsyl vani a Superior Court which vacated a judgnment for punitive

damages under the PHRA. Hoy v. Angel one, 691 A 2d 476, 483 (Pa.

Super. 1997) (“We are unpersuaded that such danages are
recoverabl e under the PHRA and are reluctant to allow such a
recovery in absence of nore definitive guidance by our high
court.”). Before Hoy, courts within this district consistently

found punitives available under the PHRA . See e.qg., Smith v.

General Elec. Co., 1996 W. 24762, at *6 (E. D. Pa. January 22,

1996); Jackson and Coker, Inc. v. Lyman, 840 F. Supp. 1040, 1050

(E.D. Pa. 1993)(“Courts of this District have overwhel m ngly
concluded that there is a right to punitives under the PHRA");

Gal eone v. Anerican Packaging Corp., 764 F.Supp. 349, 351

(E.D. Pa. 1991)(collecting cases). They reasoned that inherent in
the authority granted under the PHRA to award “any ot her | egal
and equitable relief as the court deens appropriate” was the
authority to award punitives. 43 P.S. 8§ 962(b)(1986), as anended

by, 8 962(c)(1)(1991). Even after Hoy | and several of ny
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col | eagues have declined to depart fromthis reasoning. See

e.qg., Bellack v. County of Mntgonery, 1997 W. 688821 (E.D. Pa.

Cct. 8, 1997); Kimv. City of Philadelphia, 1997 W. 277357

(E.D. Pa. May 21, 1997); Gould v. Lawers Title I nsurance

Corporation, 1997 W. 241146 (E.D.Pa. May 7, 1997). Presently,

Def endant s have not persuaded ne ot herw se. Accordingly,
MIliner’s request for punitive damages in Count |1l remains.
Li kewi se, Defendants’ request that MIliner’'s jury

demand be stricken is also denied. Although two appellate panels
have held that there is no right to a jury trial under the PHRA
Pennsyl vani a’ s Suprene Court has not spoken on the issue. See

Wertz v. Chapman Township, --A 2d--, 1998 W. 67225 (Pa. Commw.

Feb. 20, 1998) (Leadbetter J., dissenting in part); Mirphy v.

Cartex Corp., 546 A 2d 1217 (Pa. Super. 1988). Several courts

within this district, in predicting how Pennsylvania s Suprene
Court may rule on the issue, have declined to adopt this holding,
instead noting, in part, that when including “equitable relief”
as an avail abl e renedy under the PHRA, Pennsylvania s |legislature
envi si oned that such equitable relief would be obtained through a

trial by jury. See e.qg., Linsalata v. Tri-State General Ins.

Ltd., 1992 W. 392586 *2, 3 (E.D.Pa. Dec. 17, 1992); Gal eone, 764

F. Supp. at 353-54; Lubin v. Anerican Packaging Corp., 760 F. Supp.

450, 452 (E. D.Pa. 1991); Welker v. Smthkline Beckman, 746




F. Supp. 576 (E.D.Pa. 1990). Thus, as the issue remains in flux I

decline to strike MIliner’s request for a jury trial.3

C. Count 1V: Breach of Contract
MIliner alleges that contrary to his enpl oynent
agreenent with Enck Brothers, he was never trained to hang
drywall and did not receive a drywaller’s salary. Defendants
correctly note that MIliner's allegations fail to state a claim
for breach of contract. |In Pennsylvania the “enploynent-at-will”
doctrine applies absent a clear intention by the parties to the

contrary. day v. Advance Conputer Applications Inc., 536 A 2d

1375, 1382 (Pa. Super. 1988). Under this doctrine an enpl oyee

can be discharged at any tine “for any reason.” Anderson v.

Haverford College, 851 F. Supp. 179, 181 (E. D.Pa. 1994). Thus,
the right to termnate at-will necessarily includes the right of
the enployer to alter conpensation and work assi gnnents. See

Geen v. Bettinger Co., 608 F.Supp. 35, 42 (D.C. Pa. 1984). The

burden is on the enployee to prove that the parties had an
intention to overcone the at-will presunption and to create an

enpl oynent relationship different than at-wll enpl oynent.

3. As an aside, | agree with Judge Leadbetter’s dissent in Wertz insofar as
she notes that to disallow jury trials in PHRA clains when jury trials are
available in Title VII clainms, which are often tied to PHRA clains, could
easily lead to inconsistent results and forum shopping. Because a jury tria
woul d be available to a Title VII/PHRA plaintiff in federal court, but not in
state, a PHRA plaintiff would have no incentive to utilize the state system
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Di Bonaventura v. Consolidated Rail Corp., 539 A 2d 865, 867 (Pa.

Super. 1988).

MIler’s allegations, even when taken as true, fail to
nmeet this burden. The agreenent in question was not attached to
MIliner’s conplaint and no reference is nade to specific
portions of such agreenent that provide for drywall training and
conpensation. Furthernore, | find MIliner's |one allegation
that “Defendants prom sed Plaintiff that he would be trained to
hang drywall and that Plaintiff would receive a salary
commensurate” insufficient to denonstrate existence of an oral
contract. (Conplaint § 17). See day, 536 A 2d at 1383 (A party
who wi shes to enforce a contract nust plead every el enent of that
contract specifically and clarity is particularly inportant when
the contract is oral). | amalso unwilling to construe
MIliner’s allegation that he purchased drywall equi pnment from
Def endants at his own expense as a sufficient to support a claim

of breach of an inplied contract. See Darlington v. General

Electric, 504 A 2d 306, 314 (Pa. Super. 1986)(d ains of breach of
inplied contract nust contain specific allegations that the
aggri eved enpl oyee provi ded speci al consideration other than the
services for which he was hired) 1d. Accordingly, | dismss

MIlliner's breach of contract claim?

4. Defendants ask that MIliner’'s request for punitive damages in his breach
of contract claimbe stricken. This request is nmoot in light of ny dism ssal
of the claim



D. Count VII: Gvil Conspiracy.

MIlliner clains that his inadequate training and
conpensation, the racially hostile environnment he was forced to
work in and his ultimate term nation were all the result of
Def endants’ conspiracy.

To sustain a claimof civil conspiracy under
Pennsyl vania law, a plaintiff nust prove that two or nore persons
intentionally conbined to commt an unlawful act or to conmt an

ot herwi se | awful act by unlawful nmeans. Skipworth by Wllians v.

Lead I ndustries Association, Inc., 690 A 2d 169, 174 (Pa. 1997).

A claimfor civil conspiracy can proceed only when there is a

cause of action for an underlying act. N x v. Tenple University,
596 A 2d 1132, 1137 (Pa. Super. 1991).

MIliner’s allegations of inadequate training and
conpensation stemfromthe underlying act of breach of contract.
The remai ning all egations stemfromthe underlying acts of
violation of Title VII and the PHRA. | have already di sm ssed
MIliner’'s breach of contract claim therefore, insofar as his
conspiracy clains is based on these allegations, the claimis
insufficient as no underlying cause of action exists.

As to his allegations of conspiracy to violate the
PHRA, Defendants are correct this claimis preenpted by the PHRA
As noted above, the PHRA provides a statutory renedy that

precl udes assertion of a conmmon |law tort action based on
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discrimnatory practice prohibited by the Act. day, 559 A 2d at
918. Therefore, MIIliner cannot nmaintain an i ndependent common

| aw cl ai m of conspiracy when a key allegation of such claimis

t hat Defendants engaged in practices prohibited under the PHRA

See id; see also, Bennett v. Independence Blue Cross, 1993 WL

65812 *2 (E.D. Pa. March 12, 1993).

Finally, as to allegations that Defendants conspired to

violate Title VII, the Suprenme Court’s decision in Geat Anerican

Federal Savings & Loan Association v. Novotny, 442 U S. 366

(1979), dictates dism ssal. The Novotny Court expressly stated
that no cause of action under 28 U S.C. 8§ 1985(3) exists for
conspiracy to violate Title VII. Novotny, 442 U S. at 376. This
holding is equally applicable to clains of civil conspiracy. See

e.q., Seiple v. Community Hosp. of Lancaster, 1998 W. 175593

(E.D. Pa., Apr. 14, 1998)(Relying on Novotny to dism ss claim of
civil conspiracy to violate the ADA); Bennett, 1993 W. 65812 * 2
(Relying on Novotny to dismss claimof civil conspiracy to
violate the ADEA). Thus, MIliner’s civil conspiracy claimis
di sm ssed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM GREGORY M LLI NER, : ClVIL ACTI ON
Pl aintiff, :
NO. 98- CV-467
V.
G DAVI D ENCK, THOVAS ENCK
JOHN ENCK, i/d/bla ENCK

BROTHERS DRYWALL
a Partnership,

ORDER

AND NOW this 7th day of May 1998, upon consideration
of Plaintiff’s notion to anmend the conplaint (Docket No. 5) and
Def endants’ notion to dismss and stri ke (Docket No. 3) and
Plaintiff’s response (Docket No. 5), it is hereby ORDERED t hat
Plaintiff’s notion to amend i s GRANTED and Defendants’ notion to
dismss and strike is GRANTED, in part, and DENIED, in part.
Accordingly, the followng is further ordered:

(1) Defendants, G David Enck, Thomas Enck, John Enck
are DI SM SSED as to Count |;

(2) Counts IV and V of the anended conplaint are
DI SM SSED;

(3) Defendants’ request to strike Plaintiff’'s prayer
for punitive damages and a jury trial in Count Il of the anmended

conplaint is DEN ED



(4) Defendants’ requests to strike Plaintiff’'s prayer
for punitive damages in Counts V and IV of the original conplaint
are DI SM SSED as noot; and

(5) Defendants’ request to strike paragraph 78 of the

original conplaint is DI SM SSED as noot .

BY THE COURT:

RONALD L. BUCKWALTER, J.
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